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CARNES, Circuit Judge:

Davi d and Deni se Pogue brought this negligence action agai nst
Qgl et hor pe Power Corporation ("Qglethorpe”) and Rome Enpl oynent
Services, Inc. ("RES') after David Pogue was seriously injured
whi |l e working on a construction site. The district court granted
summary judgnment in favor of the defendants, and t he Pogues appeal .

This diversity case presents the question of whether a Georgia
"prem se owner"” is entitled to the statutory tort i munity provided
by OCGA 8 34-9-11 if the prem se owner has purchased a
"wrap-up" insurance policy to provide workers' conpensation
i nsurance coverage for all on-site contractors and subcontractors.
Because no Georgia appellate court decisions provide clear,
control ling guidance to resolve the question, we certify it to the
CGeorgia Suprene Court.

| . BACKGROUND FACTS AND PROCEDURAL POSTURE

At the tinme of Pogue's injury, Oglethorpe was the mgjority



owner of a construction project, known as the "Rocky Mountain
Project” in Floyd County, CGeorgia. The purpose of the project was
to construct a punp storage facility in which water could be
collected from a series of reservoirs and released through a
hydroel ectric power house to generate power at peak electrica
usage hours.

The principal contractor on the Rocky Muntain Project was
Power Pl ant Constructors ("Power Plant"). At the time Qgl et horpe
contracted with Power Plant, Oglethorpe agreed to provide a
"wrap-up" insurance policy to provide workers' conpensation
i nsurance coverage to all contractors and subcontractors on the
construction site. Qgl ethorpe obtained such a policy fromArgonaut
| nsurance Conpany, with Power Plant as the "naned insured.”

gl ethorpe's Corporate Safety and Loss Control Coordi nator
est abl i shed a safety programfor the Rocky Mountain Project, hiring
four safety inspectors to represent Ogl ethorpe at the site. These
safety i nspectors were, technically, "leased" fromRES, an enpl oyee
| easing conpany that handled all admnistrative payroll and
benefits functions for the safety staff in exchange for a fee paid
by Oglethorpe. In all respects except for their payroll status,
the four on-site safety inspectors functioned as gl ethorpe
enpl oyees.

Davi d Pogue began working for Power Plant in October 1991 as
a cenent finisher. When Pogue began working at the site, the
power house was about ten percent conplete. The bottom | evel of
what was to be a seventeen story concrete structure had been | aid.

As each concrete floor was poured, |arge openings were fabricated



in the floors to accommodate vents, wiring, and other structural
conponents. As a safety precaution, sonme, but not all, of the
openi ngs were covered with pieces of plywod or plywood reinforced
wi th two-by-fours, or had tenporary wooden railings placed around
t hem Cement finishers, |ike Pogue, had no involvenent in the
pl acenent of these safety precautions.

On June 5, 1992, Pogue was working w th another concrete
finisher in the powerhouse. As was fairly typical throughout the
power house, there were several openings in the floor, sone of which
were covered and sone of which were not. As concrete finishers,
Pogue and the other man were responsi ble for patching any hol es or
rough spots in the walls of the roomin which they were worKking.
The work required the nen to |eave the roomfromtine to tine to
repl enish their supply of finishing concrete, which was mxed in
anot her area. The pathway | eading into and out of the roomcrossed
an opening that was covered wth plywood. Both nen had, by
necessity, wal ked on the pl ywod that covered this opening prior to
Pogue' s injury.

At the tinme of Pogue's injury, he was entering the room
havi ng just repl eni shed his supply of concrete. As he stepped onto
the plywod in his path, it suddenly and unexpectedly gave way
under Pogue's weight. Pogue fell forty-eight feet, sustaining
serious and disabling injuries. Pogue is currently receiving
wor kers' conpensation benefits pursuant to his enploynment wth
Power Plant. The policy through which these benefits are being
paid is the wap-up policy purchased by Qgl et hor pe.

Pogue sued Qgl et horpe and RES for negligent failure to provide



a safe place to work and negligent inspection. Pogue's wfe sued
for loss of consortium The district court granted summary
j udgnment to QOgl et horpe on the basis that Ogl et hor pe was i rmune from
liability as one who "provi des workers' conpensation benefits to an
injured enployee,” pursuant to OC GA 8 34-9-11. The district
court also granted summary judgnment to RES on the ground that the
Pogues had presented no theory that would entitle themto recover
fromRES. On appeal, the Pogues have abandoned t heir clai magai nst
RES, and the only matter before this Court is the propriety of the
grant of summary judgnent in favor of Qgl ethorpe.
['1. ANALYSI S

The sol e i ssue presented by this appeal is a question of | aw
Is a "premse owner" entitled to the statutory tort imunity
provided by OC G A 8§ 34-9-11 if the prem se owner has purchased
a "wap-up" insurance policy to provide workers' conpensation
i nsurance coverage for all on-site contractors and subcontractors?
The district court held that imunity applies in such a
circunstance and granted summary judgnment for gl ethorpe. W
review the district court's grant of summary judgnent, and its
answer to questions of |aw, de novo. E.g., Bannum Inc. v. City of
Fort Lauderdale, 901 F.2d 989, 996 (11th G r.1990) (review of
summary judgnent); Swint v. Cty of Wadl ey, 51 F. 3d 988, 994 (11th
Cir.1995) (review of questions of |aw).

In Ceorgia, tort immnity is provided by statute to an
enpl oyer and certain other entities in exchange for liability for
the provision of workers' conpensation benefits. The Georgia

Wor kers' Conpensation Act provides, in relevant part:



The rights and the renedies granted to an enployee by
this chapter shall exclude all other rights and renedi es of
such enpl oyee ... provided, however, that no enpl oyee shall be
deprived of any right to bring an action against any
third-party tort-feasor, other than an enployee of the sane
enpl oyer or any person who, pursuant to a contract or
agreenent with an enployer, provides workers' conpensation
benefits to an i njured enpl oyee, notw thstandi ng t he fact that
no comon-|law nmaster-servant relationship or contract of
enpl oynment exi sts between the injured enpl oyee and t he person
provi ding the benefits...
OC. GA 8 34-9-11(a) (Supp.1995) (enphasis added).

Qgl et hor pe argues that, although it is not Pogue's enployer,
it is nonetheless entitled to tort immunity under OC. G A § 34-9-
11 as "one who provides workers' conpensation benefits to an
injured enpl oyee.” (glethorpe argues that it is entitled to this
imunity under the plain |anguage of the statute because it
provi ded workers' conpensation benefits to Pogue, al bei t
indirectly, by purchasing the wap-up insurance policy from
Argonaut | nsurance Conpany that covered Pogue's enployer, Power
Pl ant .

Qgl ethorpe relies principally on Fred S. Janes & Co. v. King,
160 Ga.App. 697, 288 S.E.2d 52 (1981), to support its
interpretation of the statute. In Fred S. Janes, an enpl oyee who
was injured on the job sued the insurance broker that his
self-insured enployer had hired to admnister its workers
conpensation program |d. The enployee clainmed that his injury
resulted froma breach of the broker's contractual and comon | aw
duty to inspect and warn of unsafe workplace conditions and that,
as a third-party tortfeasor, the broker was not imune fromtort
[iability under the workers' conpensation statute. 1d. 288 S.E. 2d

at 52-53. The Georgia Court of Appeals rejected the enployee's



argunent. It held that a broker or service agency that contracts
with a self-insured enployer to adm ni ster a workers' conpensation
programis the alter ego of the enployer and is entitled to the
same imunity as an insurer would be under the circunstances. 1d.
at 53-54. The court explai ned:

W see no logical reason why a service agency which is

responsible for the admnistration of a self-insured

enpl oyer's workers' conpensation program should not be

i ncl uded under the unbrella of immnity provided by the Act.

By contract the service agency adm nisters and facilitates the

paynent of benefits by the self-insurer, and anyone who

"undertakes to perform or assist in the performance"” of an

enployer's statutory duties under the Wrkers' Conpensation

Act should be immune fromsuit as a third party tortfeasor
Id. at 54 (quoting Allen v. Enployers Serv. Corp., 243 So.2d 454,
455 (Fl a. App. 1971)).

Qgl et hor pe argues that, like the insurance broker in Fred S
James, it undertook to performor assist in the performance of an
enpl oyer's (Power Plant's) statutory workers' conpensation duties
by purchasing a policy of workers' conpensation insurance to cover
Power Pl ant's workers' conpensation liability. Therefore, reasons
Qgl ethorpe, it is entitled to the statutory tort imunity that the
CGeorgia Court of Appeals extended to the broker in Fred S. Janes.

The Pogues argue that Fred S. Janmes is distinguishable
because: (1) unlike the enployer inFred S. Janes, Power Plant is
not a self-insurer and (2) unlike the broker in Fred S Janes,
Qgl ethorpe is neither an insurer nor an admnistrative service
conpany, but is nerely a project owner that contractually assuned
Power Plant's statutory duty to provide workers' conpensation
coverage to Power Pl ant enployees. The Pogues further argue that

any remai ning doubt on the issue is dispelled by a subsequent



Ceorgi a Suprene Court case, CGeorge v. Ashl and-Warren, Inc.
95, 326 S.E. 2d 744 (1985).

, 254 Ga.

I n Ashl and-Warren, an enpl oyee of the CGeorgia Departnent of
Transportation ("DOI"), was working as a project engi neer on a road
construction project when he was struck and killed by a piece of
eart h-noving equipment. 1d. 326 S.E. 2d at 745. The equi pnment was
owned and operated by Ashl and-Warren, Inc., the general contractor
on the project. | d. The deceased enployee's w dow recovered
wor kers' conpensation benefits from the DOT. Pursuant to an
i ndemmi fication clause in the construction contract, the DOl was
rei mbursed by Ashl and-VWarren for these paynents. 1d. In addition
to securing workers' conpensation benefits fromthe DOT, the w dow
brought a wongful death action agai nst Ashl and-Warren. Ashl and-
Warren defended on the basis that it was entitled to statutory
wor kers' conpensation inmunity by virtue of its indemification
agreement with the DOT. |1d. Ashland-Warren argued that, through
the indemification arrangenent, it "provide[ d] wor ker s
conpensati on benefits to an i njured enpl oyee" wi thin the neani ng of
OCGA 8 34-9-11. 1d. at 745-46.

The Georgi a Suprene Court rejected Ashl and-Warren's argunent,
explaining the neaning and intent of the "provides workers
conpensati on benefits" provisionof OC GA 8 34-9-11, as foll ows:

This provision was intended to provide tort immnity to

wor kers' conpensation insurers. The workers' conpensati on act

generally is to be liberally construed in favor of the
enpl oyee. Thus we reject the construction proffered by

Ashl and- Warren because it would operate in derogation of the

plaintiff's common | aw right of action.

Ashl and- Warren does not conme within the carefully worded

terns of this exclusion. Ashl and-Warren did not "provide
wor kers' conpensation benefits to an injured enpl oyee" or his



famly; it reinbursed DOT for its outlay. Ashland-Warren's

agreenent was to indemify and hold DOT harmess; it is not

an insurance conpany and its agreenent did not neet the
requirenents of a workers' conpensation insurance policy.

Wi | e such agreenent woul d benefit the enployer by providing

rei nbursenent and woul d, accordi ng to Ashl and-Warren, benefit

the third party tortfeasor by providing tort immunity, it
woul d not benefit the injured enployee at all as a workers'
conpensation insurer would. Rather, it would in many

i nstances take away the enployee's cause of action against

third-party tortfeasors which is so carefully reserved to the

enpl oyee by OCGA § 34-9-11 itself. The tort immunity created
by OCGA 8§ 34-9-11 protects the enployer of the injured
enpl oyee, enployees of that enployer, and the enployer's
wor kers' conpensation insurer. Ashl and-Warren is not

i ncl uded.

Id. at 745-46 (enphasis added) (citations and footnote omtted).
The court added, "[We reject the contention that a third-party
tortfeasor may create tort imunity on its own behal f by agreeing
to indemify an enployer for conpensation benefits paid to its
enployee...." 1d. at 746.

Pogue argues that this case falls within the rule of Ashl and-
Warren in that there is no substantive difference between a
third-party tortfeasor attenpting to create tort immunity on its
own behalf by agreeing to indemify an enployer for workers'
conpensation benefits and a third-party tortfeasor attenpting to
create tort imunity on its own behalf by agreeing to pay the
prem uns on an enployer's workers conpensation insurance policy.
Pogue ar gues that, under Ashl and-Warren, Qgl ethorpe is not entitled
to imunity under O C G A 8§ 34-9-11 because Ogl ethorpe is neither
"the enployer of the injured enployee," an "enployee[ ] of that
enpl oyer, "™ nor "the enpl oyer's workers' conpensation insurer."” See
id. at 746.

Addi tionally, Pogue points to Yoho v. Ringier of Anerica,

Inc., 263 Ga. 338, 434 S.E.2d 57 (1993), in which the Georgia



Suprenme Court stated:

Only an entity who is secondarily liable for workers
conpensation benefits ... is consequently entitled to tort
i mmunity under OCGA § 34-9-11.... [I]t is only a "contractor™

who is secondarily liable for workers' conpensation benefits
and who is, therefore, entitled to tort imunity. An owner
who is nerely in possession or control of the prem ses would

not be subject to workers' conpensation liability as a
statutory enployer and would not be inmmune from tort
liability.

ld. 434 S.E.2d at 59. Pogue argues that Ogl ethorpe, as an owner
and not a contractor, would not be secondarily liable for the
wor ker s’ conpensation benefits of Power Plant enpl oyees.
Therefore, Pogue reasons, QOglethorpe is not entitled to tort
i mmunity under the rule of Yoho.
Qgl et hor pe responds to Pogue's argunents by arguing (1) that
t he Ashl and-Warren court specifically declined to overrule Fred S.
James, see Ashland-Warren, 326 S.E.2d at 746 n. 1, and (2) that
Yoho was an "enterprise liability" decision that, despite its
sweepi ng | anguage, has no bearing on this case.
Det erm ni ng whether this case falls within the rule of Fred
S. James or within the rule of Ashland-Warren is problematic.
Taken al one, the Ashl and-Warren deci si on woul d appear to deny tort
immunity to QOgl et horpe, because gl ethorpe is not an "enpl oyer of
the injured enployee,” an "enployee[ ] of that enployer,” or "the
enpl oyer' s workers' conpensation insurer.” See Ashland-Warren, 326
S.E.2d at 746. However, the Ashl and-Warren court expressly
declined to overrule Fred S. Janes, see id. 326 S.E. 2d at 746 n. 1,
and under Fred S. James QOglethorpe mght be entitled to tort
immunity as one who " "undertakes to perform or assist in the

performance' of an enployer's statutory duties under the Wrkers



Conpensation Act," Fred S. Janes, 288 S.E.2d at 54 (quoting Allen
v. Enployers Serv. Corp., 243 So.2d 454, 455 (Fl a.App.1971)). Nor
do we find a clear answer in the Yoho decision because, unlike
Yoho, this is not an ordinary "enterprise liability" case. Unlike
t he defendant in Yoho, Oglethorpe is not "[a]n owner who is nerely
i n possession or control of the prem ses,"” see Yoho, 434 S. E. 2d at
59 (enphasis added). |In contrast to Yoho, in this case there is a
connection, albeit an indirect one, between the defendant and the
paynent of the plaintiff's workers' conpensation benefits. In
summary, the relevant appellate Georgia case |law |leaves us with
substantial doubt about the proper resolution of the question
presented by this case.

The presence or absence of statutory tort imunity under the
facts of this case has significant public policy ramfications, and
we are in doubt about the matter. Wen such doubt exists as to the
application of state law, a federal court should certify the
question to the state suprenme court to avoid nmaking unnecessary
state | aw guesses and to offer the state court the opportunity to
i nterpret or change existing | aw. Msher v. Speedstar D v. of AMCA
Int'l, Inc., 52 F.3d 913, 916-17 (11th G r.1995). "Only through
certification can federal courts get definitive answers to
unsettled state |aw questions. Only a state suprene court can
provi de what we can be assured are "correct' answers to state | aw
guestions, because a state's highest court is the one true and
final arbiter of state |law. " Sultenfuss v. Snow, 35 F.3d 1494,
1504 (11th G r.1994) (en banc) (Carnes, J., dissenting), cert.
denied, --- US ----, 115 S . C. 1254, 131 L.Ed.2d 134 (1995).



Wil e we coul d make an Erie' guess as to the applicability of
tort imunity under OC.GA 8 34-9-11 to this case, the nore
prudent course of action is to submt the issue to the Georgia
Suprene Court. Accordingly, we respectfully submt certify the
foll owi ng question of law to the Suprene Court of Georgia:

s a "prem se owner" entitled to the statutory tort immunity

provided by OC GA 8 34-9-11 if the prem se owner has

purchased a "wrap-up" insurance policy to provide workers'
conpensati on insurance coverage for all on-site contractors
and subcontractors?
Qur statenent of the question is not neant to limt the scope of
inquiry by the Suprene Court of CGeorgia. On the contrary:

[ T] he particular phrasing used in the certified question is

not to restrict the Suprenme Court's consideration of the

problems involved and the issues as the Suprene Court
perceives them to be in its analysis.... This latitude
extends to the Suprenme Court's restatenment of the issue or

i ssues and the manner in which the answers are to be given....
Martinez v. Rodriguez, 394 F.2d 156, 159 n. 6 (5th G r.1968). The
entire record in this case, together with copies of the briefs of
the parties, is transmtted herew th.

QUESTI ON CERTI FI ED.
I1'1. CONCLUSI ON

We AFFIRM the district court's grant of summary judgnent in
favor of Rone Enpl oynent Services, Inc. Wth respect to gl et hor pe
Power Corp, we CERTIFY the state | aw question of whether the tort
imunity provided by OCGA 8 34-9-11 applies to the
ci rcunst ances of this case, and we W THHOLD any deci si on about the
district court's grant of summary judgnent in favor of gl ethorpe

until we receive the answer to that certification.

'‘Erie R Co. v. Tonpkins, 304 U S. 64, 58 S.C¢. 817, 82
L.Ed. 1188 (1938).






